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Village of Indian Head Park

201 Acacia Drive

Indian Head Park, IL 60525

MEETING MINUTES

BOARD OF TRUSTEES
“Pursuant to 5 ILCS 120/2.06 (3) minutes of public meetings shall include, but need not

be limited to: a general description of all matters proposed, discussed, or decided, and a

record of votes taken.”

Thursday October 11,  2007

7:30 P.M.

iiii CALL TO ORDER - MAYOR RICHARD ANDREWS 

The regular scheduled meeting of the Village of Indian Head Park Board of Trustees was
held on Thursday, October 11, 2007, at the Municipal Facility, 201 Acacia Drive, and was
called to order at 7:30 p.m. by Mayor Richard Andrews. Village Clerk Joseph Consolo
called the roll as follows:

iiii ROLL CALL: JOSEPH CONSOLO, VILLAGE CLERK 

PRESENT (AND CONSTITUTING A QUORUM):

Mayor Richard Andrews
Trustee Debbie Anselmo
Trustee Brian T. Bailey
Trustee Anne Bermier
Trustee Carol Coleman
Trustee Norman L. Schnaufer
Trustee Matthew P. Walsh II 

ALSO PRESENT:
Frank Alonzo, Administrator
Steve Busa, Treasurer
Joseph Consolo, Village Clerk
Richard J. Ramello, Counsel, Storino, Ramello & Durkin 
Edward Santen, Water/Public Works Superintendent

iiii PLEDGE OF ALLEGIANCE TO THE FLAG

Mayor Richard Andrews and the Board of Trustees led the audience in reciting the Pledge
of Allegiance to the Flag: “I Pledge Allegiance to the Flag of the United States of
America and to the republic for which it stands, one nation under God indivisible with

liberty and justice for all”. 



Page 2

Mayor Andrews reported that the Village received a letter from Cook County
Commissioner Liz Gorman regarding a new discount prescription drug program available
to residents of Cook County at no cost. He noted that the program is designed to help
individuals without health insurance, those that are under-insured or plans that do not
cover prescription drugs. Mayor Andrews stated that brochures regarding the program will
be available at the Village offices.

iiii CONSENT AGENDA

!!!! Approval of Ordinance Granting a Zoning Variation for the Property

Located at 6349 Blackhawk Trail (Ordinance #07-15)
!!!! Approval of Ordinance Amending Chapter 5.08 of the Municipal Code

Regarding Liquor Licenses (Ordinance #07-16)
!!!! Approval of an Ordinance Amending the Municipal Code by the Addition

of Chapter 27, Entitled “Right-of-Way Utility Construction Regulations”
of Title 15 of the Municipal Code (Ordinance #07-17)

!!!! Approval of an Ordinance Authorizing the Establishment of a Line of
Credit with Western Springs National Bank & Trust (Ordinance #07-18) 

Mayor Richard Andrews entertained a motion to approve the Consent Agenda items as
presented with minor typographical corrections to Ordinance # 07-15 and Ordinance 07-
16.

Trustee Coleman moved, seconded by Trustee Bermier, to approve the Consent Agenda
items, as presented to the Board for approval. Carried by unanimous roll call vote (6/0/0).

Aye:  Anselmo, Bailey, Bermier, Coleman, Schnaufer, Walsh

Nay:   None

Absent: None   

!!!! APPROVAL OF BOARD MEETING MINUTES 

Minutes of the Regular Board Meeting - September 13, 2007 

After review of Board meeting minutes, Trustee Walsh moved, seconded by Trustee
Bailey, to approve the September 13, 2007 regular Board meeting minutes, as presented.
Carried by unanimous voice vote (6/0/0). 

iiii FINANCIAL REPORT — TREASURER STEVE BUSA 

Approval of Financial Report for the month ending September 30, 2007

Treasurer Busa presented the financial report for the month ending September 30, 2007.
He noted: (1) total revenues were $113,850.55; (2) expenditures were $233,532.08 and;
(3) total fund balances in all accounts at the end of September were $445,859.12. 
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Trustee Schnaufer moved, seconded by Trustee Anselmo, to approve the financial report
for the month ending September 30, 2007, as presented by Treasurer Busa. Carried by
unanimous roll call vote (6/0/0). 

Aye:  Anselmo, Bailey, Bermier, Coleman, Schnaufer, Walsh

Nay: None

Absent: None

Treasurer Busa noted for the record that the Village generally receives its portion of the
real estate taxes from Cook County in October of each year; however, there are some
issues to be resolved at the County and State levels before the Village can receive its
portion of the real estate tax revenues. Mayor Andrews noted that the Village has
established a line of credit in the event there is a shortfall of revenues due to the real estate
tax bills being delayed for an extended period of time. 

ZONING AGENDA ITEMS -- (QUESTIONS AND/OR COMMENTS FROM

INDIAN HEAD PARK RESIDENTS ALLOWED AFTER ZONING REPORT(S)

AND PRIOR TO VOTES ON ZONING REQUESTS

ZONING REPORT, BOARD CONSIDERATION AND VOTE REGARDING THE

FOLLOWING MATTERS: 

Mayor Andrews pointed out that the Board will receive the report this evening from
Chairman Schermerhorn regarding the zoning matter before the Board this evening and
time will be allowed for questions or comments from Indian Head Park residents in the
audience. Mayor Andrews noted that the public hearing process was concluded by the
Planning and Zoning Commission regarding Petition #162, the Board will not gather new
evidence concerning this petition, an opportunity will be provided for residents to be heard
on this issue and the Board will consider the modified proposal for a fence at 6472 Apache
Drive as heard and voted upon by the Commission.  

Report from the Planning and Zoning Commission Regarding Petition #162 --

Continuation of a Public Hearing Regarding Terms and Conditions for a Fence at
6472 Apache Drive.

A. Motion to Receive Report

B. Discussion, Consideration and Possible Vote to Grant Relief Requested

Chairman Dennis Schermerhorn reported that a continuation of a public hearing was held
before the Planning and Zoning Commission on Tuesday, October 2, 2007 regarding
Petition #162 and a revised proposal for a fence submitted by Mr. & Mrs. Michael Pall,
the property owners of 6472 Apache Drive. Chairman Schermerhorn noted: (1) the
Commission was presented with a revised petition requesting approval to construct a
temporary safety fence on the subject property by Mr. & Mrs. Michael Pall through their
attorney Kenneth Kubiesa;
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(2) the request was proposed as a safety fence such as the types of fences that are
permitted around swimming pools; (3) Mr. & Mrs. Pall stated that the safety fence would
protect their daughter, Emily, who suffers from Downs Syndrome and pointed out that
Emily has difficulty observing boundaries; (4) Mr. Pall presented his proposed design of
the fence to be installed, how it would be screened and the style of fence that was selected;
(5) there was testimony from Emily’s special education teacher as well as a letter from
Emily’s doctor supporting the petition for a fence; (6) several members of the audience
objected to granting a safety fence and a petition was presented to the Commission signed
by 102 residents of the Village in favor of a safety fence; (7) a large audience
representation spoke about maintaining the character of the community noting that the
petitioners were aware that fences were not permitted before purchasing the property and
that many other children with disabilities were raised in the Village without the need for a
safety fence. There were concerns also expressed that a precedent might be set that would
cause other new fences to be constructed in the Village, altering the character of the
Village. Chairman Schermerhorn also noted there were five letters and several e-mails
received opposing the fence; (8) in all, seventeen people spoke before the Commission, 4
in favor of the fence, 12 against and one person who was not specifically for or against the
petition; (9) the Commission was advised by counsel on several matters arising from the
petition, especially the impact of the ADA Statute. Kenneth Kubiesa, Mr. & Mrs. Pall’s
attorney, also stated that he believed that this was not a zoning variance issue, but a fence
permit issue since safety fences were permitted under the ordinance. 

Chairman Schermerhorn stated that upon hearing the testimony, reviewing the petition and
evidence, the following determination was made by the Commission: The fact finding
process defined by the ordinance did conflict with the petition in that 17.24.060E (c) that
the petition, if granted, would alter the essential character of the community. Chairman
Schermerhorn stated that having made these findings of fact, the Commission voted
unanimously to recommend to the Village Board not to approve the petition, as presented.
He noted that one Commission member was absent. The Commission then proceeded to
develop a series of conditions to the petition, which deliberations, along with input from
the petitioners resulted in the following conditions: (1) the proposed fence shall not extend
beyond the building to the east or west, and may not extend out from the building to the
south more than twenty-five feet (25'); (2) that the medical necessity for the fence must be
reasserted by a medical professional at least every two years for the fence to remain in
place; (3) that once the medical reason ceases, or Emily no longer lives in the residence,
the fence must be removed; (4) that the fence must be fully screened by evergreen
shrubbery; (5) that a performance bond must be posted with the Village to assure the costs
of removal; (6) that the ordinance, if so approved, shall be recorded with the Cook County
Recorder of Deeds. Chairman Schermerhorn stated that there was also discussion as to the
safety of the fence being proposed that would be a metal fence five-feet (5') in height with
pointed tops. The Commission agreed to recommend approval of the petition as modified
by the above conditions with a vote by the Commission of four in favor, one opposed and
one member was absent.  
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Mayor Richard Andrews entertained a motion to receive the report presented by Chairman
Schermerhorn from the Planning and Zoning Commission with respect to Petition #162.
Trustee Walsh moved, seconded by Trustee Bailey, to receive the report from the Planning
and Zoning Commission regarding Petition #162 for a safety fence at 6472 Apache Drive.
Carried by unanimous roll call vote (6/0/0).  

Aye:  Anselmo, Bailey, Bermier, Coleman, Schnaufer, Walsh

Nay: None

Absent: None

Mayor Andrews asked Kenneth Kubiesa, Mr. & Mrs. Pall’s counsel, if the presentation by
Jennifer Ames from LaGrange Highlands School District #106 before the Planning and
Zoning Commission concerning this zoning matter was presented on behalf of School
District #106. Mr. Kubiesa responded, no. Mr. Kubiesa stated that Jennifer Ames was
present at the last zoning meeting as Emily’s teacher. Mayor Andrews stated that the
petition circulated for signatures in the community was unclear as to who was circulating
the petition and it almost appeared that the Planning and Zoning Commission was going
door to door for signatures. Mr. Kubiesa stated that Mr. & Mrs. Pall circulated the
petitions for signatures.    

Gene Callahan, of 6445 Apache Drive, stated that he lives four houses away from the Pall
residence. Mr. Callahan stated that he appreciates the Planning and Zoning Commission
members who serve in a voluntary capacity for the Village. Mr. Callahan stated that he
was asked by residents who are adjacent to the Pall property to represent the group to state
the concerns of all of the neighbors as it relates to this zoning matter. Mr. Callahan further
stated the following: (1) most of the residents within the two hundred feet of the subject
property are unanimously opposed to the fence for the property at 6472 Apache Drive; (2)
one of the issues that came out of the public hearing was that the petitioners had lived in
the community on Blackhawk Trail for ten years before moving to Apache and were aware
of the fence regulations; (3) on June 5th of this year the Planning/Zoning Commission
voted unanimously not to approve a fence for the subject property; (4) there are two
unanimous votes not to approve the fence for the property at 6472 Apache Drive; (5) Mr.
& Mrs. Pall closed on their home on Apache Drive ten days after the first unanimous vote
that was not in favor of granting a fence and the property owners knew at the time the
petition was filed that a fence was not approved; (6) many residents at the previous
meetings asked the Pall’s why they bought the house when they knew they needed a fence
and did not receive approval; (7) the property owners stated they wanted to stay in the area
because of the school district and the Zoning Commission pointed out that there are
surrounding communities adjacent to Indian Head Park within the same school district that
also allow fences; (8) several suggestions were made by the Planning and Zoning
Commission as well as the Village attorney yet the property owners were not willing to
compromise; (9) Jennifer Ames from School District #106 stated that Emily as well as
those with special needs require boundaries. However, Ms. Ames did not say Emily
needed a five-foot (5') fence; 
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(10) the property owners are proposing a five-foot (5') fence and there were concerns from
the Commission as well as some in the audience with the pointed tops on the style of fence
that is being proposed; (11) there was a lengthy dialogue with the property owners about
the possibility of various electronic alarm systems instead of a fence or possibly enclosing
only a portion of the backyard with a fence around the patio area with a safer design on the
top portion. He noted that plan was unacceptable to Mr. & Mrs. Pall and most of the
suggestions were unacceptable to the property owners; (12) at one point, after three hours
into the meeting, the Commission and Village Counsel as well as Mr. & Mrs. Pall and
their counsel agreed to the suggestion of a fence not to extend more than twenty-five feet
(25') into the rear yard, a medical certificate to be presented to the Village concerning the
need for the fence and a bond to be posted with the Village; (13) the Commission voted on
the compromise proposal that was agreed to and adjacent neighbors did not have an
opportunity to speak on that matter. Mr. Callahan stated that he is an attorney by
profession and has some experience in the area of zoning law, the purpose he is present
this evening is to reiterate again that the majority of adjacent property owners are opposed
to any type of fence, some of the terms set forth may not be appropriate as far as requiring
a medical certificate and the group opposed to the fence in the immediate area represents
about 250 people. He noted that the petitions presented by the Pall’s were passed out at the
local school districts and they were not from people who live in the immediate area, some
of the people present from the community have children that play with the Pall children
and the people that would be most affected by a fence are the people who live directly next
to the Pall property. Mr. Callahan stated that letters were received from Bob Rehak,
Barbara Clarke and Judy Matton all who raised children with severe disabilities without a
fence. Mr. Callahan stated that if the Board classifies the special needs fence  for a special
needs person, there are many more individuals with parents or children to care for with
learning disabilities or other physical impairments that could petition the Village for a
fence. Mr. Callahan stated that a fence could not be denied for those circumstances if a
fence is approved for the Pall’s child because a precedence would be established. Mr.
Callahan stated that Indian Head Park is a unique community that does not allow fences
and the majority of the immediate property owners have lived in the community on
average at least twenty-two years (22) and have raised their families in an open
environment without fences.

Mr. Callahan stated that Mr. & Mrs. Pall’s counsel raised some concerns with making
accommodations according to the Americans with Disabilities Act (ADA). He noted that
ADA stated that reasonable accommodations must be made and what Mr. & Mrs. Pall are
proposing is not reasonable, granting approval for a fence under these circumstances will
open up the flood gates and Indian Head Park will be the same as the surrounding
communities with fences popping up all over the place. Mr. Callahan stated that he
previously served on a school board at Kennedy School in Palos Park, there were twenty-
one (21) children with Downs Syndrome, there never was a fence and he is not in favor of
fencing Emily in her backyard. Mr. Callahan stated that on behalf of the adjacent
neighbors, the consensus is not in favor of a fence being granted for the Pall property. 
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Lori Davis, of 6482 Apache Drive, asked if all of the Planning and Zoning Commission
members as well as Board members have visited the property at 6472 Apache Drive. Mrs.
Davis stated that some of the perimeter lots are 20,000 to 22,000 square feet but many of
the interior lots are much smaller than many of the lots in the Village. Tim Kyzivat, of 1
Stonehearth in Acacia, stated that he attended the last zoning meeting with regard to this
zoning matter and it did not seem there was much of a compromise with the property
owner, and in fact, Chairman Schermerhorm offered many reasonable suggestions that
were turned down by the property owner. Mr. Kyzivat stated that he has concerns with
safety and liability issues if a fence is installed because it will be an attraction for children
to climb the fence. Tom Davis, of 6482 Apache Drive, stated that Commissioner Jack
Yelnick expressed at the zoning meeting that he was not sure if he could be impartial
because he knew a child with a similar disability and he stated it was difficult for him to
be objective. Mr. Davis further stated that possibly Commissioner Yelnick should have
excused himself from voting on this matter. Mr. Davis stated that the Planning and Zoning
Commission’s purpose is not to design fences or similar structures but to listen to the pros
and cons of a proposed plan and to make a recommendation to the Board. Mayor Andrews
stated that he was present at the last zoning meeting as well as all of the Board members
and there is no doubt about Commissioner Yelnick’s objectivity, participation in the
meeting or his vote on this zoning matter. He added that Commissioner Yelnick disclosed
his concerns at that meeting as it related to a child with a similar disability, his vote
pertained specifically to this zoning matter and there was nothing improper about his vote.
Mayor Andrews stated that each member of the Board and Commission is also a resident
of the community and some day they may be called upon to cast a vote on a matter in a
variation process that affects a neighbor. Mayor Andrews pointed out that the  Village at
one time had a Zoning Board of Appeals and a Planning Commission. He noted that the
Zoning Board of Appeals was dissolved in 1991 and a Planning and Zoning Commission,
comprised of seven members, was created at that time for the purpose of serving in both a
planning function and a zoning board function. Mayor Andrews stated that when a
petitioner approaches the Village to seek zoning relief for a room addition or other
variation, the goal is to help residents and it would be a disservice to the community to
deny a zoning request by telling someone you cannot have it without providing any other
input. Mayor Andrews stated that the input received from the Planning and Zoning
Commission is appreciated by the entire Board.   

Chris Metz, of 6403 Arrowhead Court, stated that he recalled that Mr. & Mrs. Pall stated
that they would select a style of fence without spikes on the top. He added that the issue is
a matter of safety for Emily and Mr. & Mrs. Pall have a need for a fence to provide a safe
environment for their daughter. Mr. Metz further stated that comments were made this
evening that there will be many others who might request a fence and if they can establish
a need for fence it should be granted to those individuals also, Emily was born in this town
and he urged the Board to approve the safety fence for Emily. Mr. Metz stated that fencing
twenty-five feet (25') of the property out from the back of the house instead of the entire
yard does not make sense because the fence will not be visible and will be screened with
shrubbery. 
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Fran Pettersen, of 6428 Mohawk Court, stated that she has been a resident of Indian Head
Park for thirty (30) years. Mrs. Pettersen inquired if a plan is available showing the layout
of the modified plan for a fence to be twenty-five feet (25') out from the back of the house
and if the property line is also shown on the plan. Mayor Andrews stated that a site plan
rendering of the modified plan is not available and the proposal was presented to Mr. &
Mrs. Pall as an accommodation proposal at the Zoning meeting. He noted that the current
plan would include fencing the entire patio and additional feet into the rear yard not to
exceed twenty-five feet (25') from the back of the house. Steve Klaczynski, of 6498 Big
Bear Drive, stated that he agrees this issue is very much about Emily’s safety and asked
why there would be an objection to the fence since foliation screening will be provided for
the boundary around the fence that would not be visible. He stated that it would be a minor
inconvenience for neighbors to see a line of trees compared to a fence that would provide
safety for this little girl to play freely in her yard and to enhance her quality of life. Sandy
Hayes, 6634 Cochise Drive, stated that she has been a resident of Indian Head Park for
thirty-five (35) years. She noted that Indian Head Park is a Tree City U.S.A. Village not a
fence community. Lori Davis, of Apache Drive, inquired if the Board will be changing the
definition of a safety fence because a current definition of a safety fence provides for the
protection of the community to keep children safe from walking into a yard with an in-
ground pool and to keep people on the outside of the fenced area safe. Mayor Andrews
stated the Village is not directly amending the zoning code or any part of it that deals with
fences or safety fences. He added the issue before the Board is a request by the petitioners
for this particular temporary safety fence. Mayor Andrews stated that a public hearing
would need to be held to consider a text amendment to the zoning code before any
changes take place and the Board at this time has no plans to change the definition section
of the code.

Tim Kyzivat, stated that the petitioners made a statement that Emily is very, very active
and he asked who will protect the child from the fence to prevent her from getting hurt.
Mr. Kyzivat stated that there were many comments from the audience that supervision is
needed to protect the child with or without a fence. Harry Abbott, 6490 Apache Drive,
stated that he is a resident of Indian Head Park for thirty (30) years and everyone is
concerned about disadvantaged children. Mr. Abbott stated that the parents say that the
child must have a fence and it must be in Indian Head Park. He asked if there are any
benefits for this child to live in Indian Head Park that she would not have in LaGrange,
Western Springs or LaGrange Highlands that are in the same school district and those
towns allow fences. Mr. Abbott stated that the parents knew Indian Head Park did not
allow fences yet still they purchased a home without knowing if a fence would be
approved.

Kenneth Kubiesa, Mr. & Mrs. Pall’s attorney, stated that he does not have much to say
because everything has been said at the public hearing process. Mr. Kubiesa stated that in
response to Mr. Callahan’s comments, Emily is a life long resident of Indian Head Park
and she deserves the consideration of this Board. He added that the only issue before this
Board is safety and a reasonable accommodation for a fence. 
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Mr. Kubiesa stated that a dog run is not a reasonable accommodation for Emily’s situation
and he as well as his clients are willing to sit down and compromise if there is some
compromise to be made but not in a forum such as this evening. Mr. Kubiesa further stated
that perhaps the discussion could continue in the form of a meeting with Mr. Alonzo or the
Village attorney. Mr. Kubiesa stated that Emily’s best interests are not being served by a
cage or a dog run and there needs to be a balance of interests as well as Emily’s safety.
Mayor Andrews stated that he is troubled by the comments made by various individuals
likening the fence to a cage or dog run as if we were discussing confining an animal when
in fact we are dealing with a fine beautiful human being. The matter before the Board is a
request for a temporary safety fence in a backyard and references to an animal really
minimizes what the issues are before the Board. Mayor Andrews further stated that the
Board is reviewing a request from a petitioner to allow for a fence in a portion of a rear
yard, there are more issues involved than just the safety of Emily and what
accommodations can be made, there is also a community that has a no fence ordinance and
there are many issues to be considered. Trustee Bermier stated that when she heard
someone reference the fence as a cage or dog run, she measured twenty-five feet (25')
from her front door by eight-feet (8'). Trustee Bermier further stated 25' by 8' is a lot of
room that would accommodate swings or other playground equipment for a child and she
does not agree that the fenced area is a cage or run for a dog. Trustee Bermier noted that
Mr. & Mrs. Pall lived on Blackhawk Trail and she asked if they had a fence on that
property. Mrs. Pall stated that there was an existing fence around an in-ground pool and a
wrought iron fence around a deck as well and the backyard area with a small patch of
grass. Trustee Bermier asked why there was no need to fence the entire yard for the
property on Blackhawk. Mrs. Pall stated that there was not much room in the backyard and
the property was heavily wooded. Trustee Bermier stated that in all the suggestions from
the Zoning Commission the property owners were concerned if alternative fencing was
used Emily would be gone in an instant and it would be hard to keep up with the child. Mr.
Pall stated that Emily was born in the  home on Blackhawk Trail, the lot is heavily
wooded, the in-ground pool was not used for safety reasons since Emily was born and he
asked if there was a reason the Village did not allow fences since 1952. Trustee Andrews
stated that the Village’s Zoning Code was established in 1964 and the reason we have
such a wonderful community is because of our zoning code which works fine. He noted
there are some parts of the code that may have archaic wording but the code works fine for
this Village. Mayor Andrews pointed out that Indian Head Park is a unique community
and does not want to be a Western Springs or LaGrange. Trustee Coleman inquired when
Emily was born. Mrs. Pall stated that Emily was born in the year 2000. Trustee Walsh
stated that if this matter came to the Village thirty years ago, this Board could make a
decision to uphold the fence regulations and not grant a fence. He added that the Board
must also consider changes in the law as it relates to ADA requirements and Fair Housing
requirements, it is important for the Village’s legal counsel to advise the Board what those
rules are as it relates to this request, the impact of those rules and what the consequences
would be for the Village in the event the Board decided not to allow any type of
reasonable accommodation. 
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Mayor Andrews asked Richard Ramello, the Village’s counsel, to advise the Board on the
laws that pertain to the zoning request before the Board this evening.

Richard Ramello, Village counsel, stated that there are two Federal Statutes that Trustee
Walsh is referring to concerning the zoning request before the Board. Specifically, the
Americans with Disabilities Act (ADA) and the Fair Housing Amendment Act. Mr.
Ramello further stated that both of those acts in this application are somewhat similar in
that both acts require a Village to make a reasonable accommodation to a person who has
disabilities whether it be by carrying an ordinance, amending an ordinance or whatever
rules or regulations that a Village imposes. He further stated that reasonable
accommodations would have to be made to accommodate the disability that is presented to
the Village. Mr. Ramello stated that the laws do not necessarily say what that reasonable
accommodation is and there is some case law as cases find their way through the court
system that would provide direction to the Board on reasonable accommodations. He
noted that the two statutes do not specify the course a Board can take to determine exactly
a reasonable accommodation. Mr. Ramello stated that a method of getting to a point of a
reasonable accommodation is balancing the interests of the community as well as the
interest of the homeowner and the person with the disability. Mr. Ramello stated that
Federal Statute trumps the local ordinance regulations as it relates to the fence regulations
concerning this zoning matter and there is one case where a community did allow fences
but not in a front yard and the courts upheld the Village Board’s action in allowing a rear
yard fence instead of a front yard fence to accommodate a person with disabilities.

Mr. Ramello stated that if a case were to reach the court system and go before a judge or
beyond that to an Appellate Court, they would look at what would be reasonable to
accommodate the needs of the disabled person. Trustee Schnaufer asked if the matter were
to go before a judge and it was determined that the Board’s decision was not reasonable
would the court outline something that would be reasonable. Mr. Ramello stated that in
most zoning matters that go before a judge the court system either accepts or rejects the
plan presented and there is no specific case that would limit the court from crafting their
own reasonable accommodation. However, there are cases where Village’s have refused to
provide a reasonable accommodation and the courts in those cases have struck down the
ordinance and granted the petitioners request. Mr. Ramello advised the Board to make a
reasonable accommodation for Emily under Federal law as well as balancing the interests
of the community. Trustee Walsh stated if the petitioner decides to pursue litigation what
would be the estimated financial cost to the Village and is there an attorney fee shifting
provision in the statute. Mr. Ramello stated that the law defines that the prevailing party is
entitled to attorney fees if they were to prevail and find that the disabled person was not
provided a reasonable accommodation based on their disability.

Trustee Bailey stated that he heard Mr. Kubiesa, Mr. & Mrs. Pall’s counsel, state this
evening that he is willing to compromise and he also read the letters submitted to the
Village. Trustee Bailey asked Mr. Kubiesa if it is his position that the only reasonable
accommodation is to fence the entire yard as set forth in the original petition or is there a
compromise that can be reached to meet halfway. 



Page 11

Mr. Kubiesa stated that there is something less than fencing the entire yard that could be
reasonable but twenty-five feet (25') is not reasonable. Trustee Bermier stated that Mr.
Kubiesa found the twenty-five feet (25') to be reasonable at the end of the zoning meeting
and there was no objection voiced.  Mr. Kubiesa stated that the twenty-five feet (25') was
imposed upon the property owner and that he suggested thirty feet (30') or thirty-five feet
(35') of the rear yard to be fenced as suggested to the Chairman at the zoning meeting.
Trustee Bermier stated that she was present at the zoning meeting and recalled that
Chairman Schermerhorn asked the petitioners if they agreed to twenty-five feet (25') and
there was no objection. Mayor Andrews asked Mr. Kubiesa if his position is a fence that
would be less than the entire backyard and less than the second proposal submitted to the
Commission prior to the September 13th Board meeting. Mr. Kubiesa stated that he is not
suggesting this is the only reasonable accommodation and there may be others that can be
explored. Mayor Andrews stated that the Board should vote on the proposed plan for the
fence that was presented to the Commission as a second plan. He noted this plan is the
proposal for a fence that was presented to the Commission at the October 2, 2007 meeting
as well as the report that was provided to the Board. Mayor Andrews entertained a motion
to grant the petitioners request for a temporary safety fence as depicted in the modified
plan (proposal #2). Trustee Walsh moved, seconded by Trustee Bailey, to grant the
petitioners request for a temporary safety fence as depicted in the modified plan (proposal
#2). The motion did not pass. (0/6/0).                 

Aye:     None

Nay:    Anselmo, Bailey, Bermier, Coleman, Schnaufer, Walsh

Absent: None

 
Mayor Andrews pointed out that the Board has attempted to be as diligent as possible as
well as having Village counsel research laws as it relates to this zoning matter before the
Board. He noted that when this matter first came before the Planning and Zoning
Commission earlier this year, the Village’s counsel at that time researched this matter as
well as the current Village counsel. He added that both legal opinions had the same
conclusion and the entire Board is fully aware that this issue not only involves the needs of
a child but also the needs of the community. Mayor Andrews stated after being present at
the last zoning meeting and hearing the suggestions made by Chairman Schermerhorn and
the zoning members as well as visiting the property, the following recommendations are
being suggested: (1) that the fence be no wider than the width of the rear foundation wall
(south wall of the building) and extend no further than twenty-five feet (25') from the rear
wall — this does not include any eaves or overhangs or the service doors on the east side
of the building and the fence shall be no more than five-feet (5') in height; (2) that there be
no spikes on the top of the fence; (3) that the fence be of wrought iron or similar
maintenance free material and provide maximum openness; (4) that the fence be screened
with some type of landscape screening such as evergreens that do not lose their leaves,
that it would be installed by the owner and the landscaping would be at least five-feet (5')
tall; (5) that the landscape screening would be installed immediately upon the installation
of the fence and no later than (14) fourteen days after the installation of the fence; 
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(6) that the landscape screening be installed as close as possible to the fence and no further
than five-feet from the fence consistent with landscaping techniques that could be
provided by the Village’s Arborist; (7) the existing Blue Spruce in the rear yard of the
property may be incorporated into the landscape screening plan. 

Mayor Andrews noted for the immediate neighbors that the twenty-five feet fenced area
includes the patio area and would extend beyond the patio almost to the existing Blue
Spruce. Mayor Andrews suggested the following conditions for the removal of the
temporary safety fence under the following circumstances: if the special needs child no
longer resides there as her principal residence, if the family no longer resides there as their
principal residence; if the Pall’s sell the house and prior to closing, removal of the fence
when the medical need no longer exists with renewal every year regarding a certification
of medical need for the fence and that the Village of Indian Head Park would have the
right to request an independent medical review from time to time at its discretion. If the
ordinance were to be approved granting a temporary safety fence, the ordinance should be
recorded against the property to insure removal of the fence as per the conditions, with
associated costs to be paid by the petitioners, a bond to be posted with the Village to
insure removal of the fence  and if the petitioners enter into a contract to sell the property,
the Village will be notified and if a gate is installed that it have a child-proof locking
mechanism. Mayor Andrews stated that the above mentioned conditions are being
suggested to provide a reasonable accommodation to grant a temporary safety fence for
the property at 6472 Apache Drive. Trustee Coleman stated that she recalled that
Commissioner Yelnick abstained from voting on the recommendation regarding a medical
certification every year to prove the child still needed the fence. Trustee Coleman stated
that every two or three years to review the medical need would be fine, after visiting the
property twenty-five feet for a fenced area is a reasonable accommodation and
compromise and the Board needs to balance the interests also of the entire community.
Trustee Walsh stated that in essence the Village Board would be establishing a precedence
for safety fences if there are others with disabilities that may wish to have a fence. Trustee
Walsh stated that he supported the annual requirement for the medical need for the fence
and a letter could simply be submitted by Emily’s doctor on an annual basis and the
requirement for an independent medical review to be conducted is merely in place to
insure that if for some reason the information is not provided to the Village, a mechanism
is in place to protect the interests of the Village to obtain the information. Trustee Walsh
stated that he supported all of the recommendations made by Mayor Andrews. Trustee
Anselmo suggested that a condition be added that if the petitioner enters into a contract to
sell the property, that the Village would be notified.

Mr. Kubiesa stated that a reasonable accommodation under these circumstances would be
one that the Village and his client could agree to and his client cannot agree to the
conditions set forth due to reasons stated in his letter to the Village. Mr. Kubiesa stated
that he would be willing to sit down with Village representatives to reach an agreement
but what the Village considers reasonable may not be reasonable to his clients. Mayor
Andrews asked Mr. Kubiesa if there is anything in particular he does not agree with or if
he disagrees with all of the conditions set forth in general.
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Mr. Kubiesa stated that he has not had an opportunity to confer with his client and he
asked if the Board would consider a motion to continue this matter to continue the
discussions. Trustee Bermier stated that the definition of compromise is when parties
make mutual concessions and she asked what concessions are being made by the
petitioners and their counsel.

Mr. Kubiesa stated that a modified plan was presented as a compromise but not to the
extent that was suggested by the Mayor this evening. Trustee Anselmo stated that she
grew up in the City of Chicago, 90%of the residential lots are 25' by 125', twenty-five feet
extending into the rear yard for a fence is a big compromise and there are other people
who also live in the community in the immediate area that need to live there too so the
interests of others also need to be balanced. Mrs. Pall stated that she never asked for an
accommodation for a fence in the front yard when she could have but chose to ask for a
fence in the rear yard that would not be visible and she has been more than agreeable on
this matter. Mayor Andrews stated that Mr. Kubiesa mentioned that he has not had an
opportunity to discuss all of the conditions with his clients. Mayor Andrews asked the
Board if they preferred to entertain a motion to continue the discussions with regard to a
reasonable accommodation to the November meeting or if the Board prefers to vote on the
proposal with conditions set forth this evening and to offer the petitioners an opportunity
to respond. Trustee Walsh suggested the Board vote on the matter and stated this issue has
been considered for a long period of time. Trustee Bailey stated that most the items
recommended this evening were also discussed at the zoning meeting, Mr. Kubiesa had an
opportunity to talk to his clients about the items discussed and a vote should take place to
move forward on this issue.                                            
 
Mayor Andrews entertained a motion to direct counsel to prepare an ordinance to grant a
temporary safety fence for the property at 6472 Apache Drive consistent with the
recommendations, terms and conditions as specified this evening and as read into the
record of the meeting this evening. Trustee Walsh moved, seconded by Trustee Coleman,
to direct counsel to prepare an ordinance for the Board’s consideration at the November
Board meeting. Carried by unanimous roll call vote (6/0/0).    

Aye:  Anselmo, Bailey, Bermier, Coleman, Schnaufer, Walsh

Nay: None

Absent: None

Trustee Schnaufer and Trustee Bermier stated that they reluctantly voted in favor of
granting a temporary safety fence only because of the requirements set forth by the
American with Disabilities Act and Federal requirements. Mayor Andrews noted that an
ordinance will be presented on the Consent Agenda at the next meeting for the Board’s
consideration and approval relative to this zoning matter. Mayor Andrews also asked
Counsel Kubiesa to direct any comments or input in writing to the Village relative to this
zoning matter. 
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Mayor Andrews thanked everyone for conducting themselves in an orderly manner. He
noted the zoning matter before the Board is an important issue, the petition before the
Board was specific to that property, there is no plan to change the code with regard to
fences and it would be counter productive for people to line up to suggest they now have a
need for a fence. 

Mayor Andrews stated that many residents moved to the Village due to the open
atmosphere and the temporary safety fence for the property on Apache Drive is an
accommodation for a special needs child.   

ADJOURNMENT

There being no further business to discuss, Trustee Schnaufer moved, seconded by Trustee
Coleman, to adjourn the regular Board meeting at 9:00 p.m. Carried by unanimous voice
vote (6/0/0). 

Respectfully Submitted,

Joseph V. Consolo, Village Clerk          Kathy Leach,  Deputy Clerk/Recording Secretary


